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Budget Extends Tax Benefit Periods for

Business

by Marjorie Rawls Roberts

ection 27 of the U.S. Virgin Islands supplemental

budget for fiscal 2004 (Act 6675), signed into law
June 7 by Gov. Charles W. Turnbull (D), extends the
tax benefit periods for some businesses under the ter-
ritory’s economic development law.

Applicants will receive an additional 10 years of
full tax benefits for locating their businesses in the
town of Christiansted (St. Croix), and an additional
15 years of full tax benefits for locating their busi-
nesses in the town of Frederiksted (St. Croix).

Eligibility Requirements

The territory’s economic development program is
administered by the seven-member Economic Devel-
opment Commission (EDC). Beneficiaries of the pro-
gram must have at least 10 full-time employees and
must make a minimum capital investment of at least
US $100,000, generally within the first year of opera-
tion. They also must provide health benefits, retire-
ment plans, and management training to their em-
ployees, 80 percent of whom must be residents of the
territory.! Beneficiaries also must commit to pur-
chase locally all items that are available in the terri-
tory and to advise the EDC of the lack of availability
before purchasing items outside the territory (with
limited exceptions). Also, they must adhere to strict
bid requirements for large purchases. And last, but of
critical importance, beneficiaries must be in one of

ISection 710(a), Chapter 12, Title 29, Virgin Islands Code.
The policies of the EDC and the U.S.V.I. Department of Labor
state that 80 percent of the employees should be residents of the
territory at the time of the beneficiary’s application for benefits.

several types of qualifying businesses, including ho-
tels and recreational businesses, manufacturing, and
businesses that provide services from within the ter-
ritory to clients outside the territory.

Each applicant for benefits must complete a de-
tailed application and undergo a public hearing, dur-
ing which the owners of the business make a presenta-
tion before the EDC and are questioned by the
commissioners. The EDC then meets in executive ses-
sion (a closed-door hearing) to recommend the ap-
proval or denial of benefits. On final approval by the
governor, each business provides the EDC with the
date that it chooses to have its benefits commence, its
physical and mailing addresses, and its contact num-
bers, and then obtains a certificate (contract) that sets
out the benefits granted and the requirements for re-
ceiving them. Each certificate is handed to the busi-
nesses at a compliance orientation, at which time the
EDC’s head of compliance or a member of the compli-
ance staff goes through each requirement for each
beneficiary.

Overview of Benefits

In exchange for creating jobs and committing to in-
vest capital locally, among other requirements, beneficia-
ries receive a credit equal to 90 percent of the tax that
would otherwise be due on income covered by their EDC
certificate, if the income meets the requirements of sec-
tion 934(b)(2) of the U.S. Internal Revenue Code of 1986,
as amended.? To meet those requirements, the income
must either be from U.S.V.I. sources, or be effectively con-

2Section 713(b), Chapter 12, Title 29, Virgin Islands Code.
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nected with a U.S.V.I. trade or business.? Beneficiaries
also are exempted from the territory’s gross receipts tax,*
otherwise imposed at a rate of 4 percent, and from prop-
erty taxes (at an effective annual rate of 0.75 percent of
the property’s value), if the applicable business property
is owned by the beneficiary and used in the beneficiary’s
trade or business.” The property tax exemption does not
extend to other property owned by the beneficiary or its
owners. When benefits are renewed, the EDC has the op-
tion of granting partial benefits, but full benefits must be
provided to any new applicant.®

To encourage local investment, local business
owners who receive benefits under the economic de-
velopment program also receive an income tax reduc-
tion on their dividends or distributions from a busi-
ness.” However, the local owners must be bona fide
residents of the territory to be eligible for that bene-
fit.8

The determination of bona fide residency histori-
cally has been made under a totality of circumstances
test, wherein all factors are examined to determine
where a person principally resides. However, the
U.S. Senate recently passed legislation directing the
Internal Revenue Service to look to a substantial
presence test in determining residency.” Under the
guidance of the substantial presence test in IRC sec-
tion 7701(b)(3), a person would need to spend at least

3IRC section 934(b)(4), as amended, states that “[t]he determi-
nation as to whether income is derived from sources within the
Virgin Islands or the United States or is effectively connected
with the conduct of a trade or businesses within the Virgin Is-
lands or the United States shall be made under regulations pre-
scribed by the Secretary.” The Office of Tax Policy and the IRS, in
their 2004-2005 Priority Guidance Plan, issued July 26, 2004,
have included “Guidance on possessions issues” on page 11. See
also IRS Notice 2004-45, issued June 24, 2004, and “Scare Tactics
and Tax Enforcement in the U.S. Virgin Islands,” Tax Notes Int’l,
Aug. 9, 2004, p. 529.

4Section 713(a), Chapter 12, Title 29, Virgin Islands Code.
5Section 713(a), Chapter 12, Title 29, Virgin Islands Code.
6Section 715, Chapter 12, Title 29, Virgin Islands Code.

"Section 713(b), Chapter 12, Title 29, Virgin Islands Code re-
fers to “dividends or distributions,” but in practice, the tax reduc-
tion is provided to income that is allocated to the partner or
member. This was clarified, in part, by section 60 of Act. no.
6634, as passed by the Virgin Islands Legislature on Nov. 24,
2003, but was vetoed by U.S.V.I. Governor Charles Turnbull on
Dec. 23, 2003, because the language was “unclear and ambigu-
ous.” It is anticipated that this language will be amended and
clarified in the near future.

8Section 713(b)(e), Chapter 12, Title 29, Virgin Islands Code.

9Section 497 of H.R. 4520, as passed by the Senate, indicates
that “[t]he provisions of this subsection shall apply only to share-
holders, members, partners, grantors, beneficiaries, or other owners
who are bona fide residents of the Virgin Islands pursuant to sec-
tion 932(c) of the Internal Revenue Code of 1986, as amended.”

122 days each year in the U.S.V.1.10 and have a closer
connection with the U.S.V.I. than anywhere else to
qualify for benefits on distributions or dividends from
a beneficiary, unless the person is in the U.S.V.I. at
least 183 days in a year. Based on the Senate legisla-
tion, the final determination of residency will be
made under Treasury regulations, although there
may be changes to that provision before Congress
passes final legislation.

Other Changes

In addition to extending the benefit period for
businesses in Christiansted and Frederiksted, Act
6675 provides for 15 years of full tax benefits for agri-
culture and mariculture businesses, as defined in Cat-
egory II of section 708(a). Act 6675 also provides that
if a beneficiary “qualifies for benefits under this sub-
paragraph” and is the “current holder” of a certificate
under Category IIA of section 708(a), then the benefi-
ciary will receive an additional 10 years of benefits.
Category ITA'! includes “service businesses . . . includ-
ing investment managers and advisers, research and
development, business and management consultants,
software developers, E-commerce businesses, call cen-
ters, high-tech businesses, international public rela-
tions firms, international trading and distribution,
and any other businesses serving clients located out-
side the Virgin Islands.”

The reference to “this subparagraph” appears to
indicate that only a beneficiary that has been ap-
proved for both agriculture or mariculture and ser-
vices under Categories II and IIA, respectively,
would receive the 10-year extension. Although a
business can qualify under two categories under
U.S.V.1. law,'? no beneficiary is currently approved to

1%Specifically, IRC section 7701(b)(3)(A) provides that “an in-
dividual meets the substantial presence test if (i) such individual
was present in the United States on at least 31 days during the
calendar year, and (ii) the sum of the number of days on which
such individual was present in the United States during the cur-
rent year and the two preceding calendar years (when multiplied
by the applicable multiplier . . . ) equals or exceeds 183 days.” In
the case of days in the current year, the applicable multiplier is
1. In the case of days in the first preceding year, the applicable
multiplier is one-third. In the case of days in the second preced-
ing year, the applicable multiplier is one-sixth. However, under
IRC section 7701(b)(3)(B), an individual is not treated as meeting
the substantial presence test if that individual is present in the
United States on fewer than 183 days during the current year,
and it is established that for the current year, the individual has
a tax home in a foreign country and has a closer connection to
that foreign country.

Hgection 708(a), Chapter 12, Title 29, Virgin Islands Code, as
added by Act no. 6390, Sess. L. 2000, p. 402, February 1, 2001.

23ection 708(a), Chapter 12, Title 29, Virgin Islands Code
states in pertinent part that “an applicant may apply in more
than one approved industry or business.”

2
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carry out both agriculture or mariculture and a ser-
vice business serving clients outside the U.S.V.I. If a
business were to qualify for benefits under both cate-
gories, it apparently would receive 15 years of tax
benefits as a business engaged in agriculture or
mariculture, and 10 years as a service business serv-
ing clients outside the U.S.V.I.

Alternatively, if the phrase “qualifies for benefits
under this subparagraph” is defined to mean the ben-
eficiary is the current holder of a certificate, as de-
fined in Category IIA, and is in compliance with all
terms and conditions of the certificate, then the sec-
tion could be read to indicate that if the beneficiary
qualifies for benefits as a service business under Cat-
egory ITA and is in compliance with all terms and
conditions of its certificate, it would receive an addi-
tional 10 years of benefits. In that case, all the terri-
tory’s Category ITA businesses (there were approxi-
mately 50 as of July 28) would be eligible for an
additional 10 years of benefits.

The statutory language also is unclear as to
whether an agriculture or mariculture business can
get two or more extensions. For example, would a
business engaged in agriculture in Frederiksted ob-
tain an initial grant of 45 years of benefits, or only
307 Also, it is not clear whether the provisions ex-
tending the benefit period for businesses in
Frederiksted and Christiansted affect only busi-
nesses that apply for benefits after the effective date
of the legislation — June 7, 2004® — or businesses
that were already operational as of that date, and
whether they encompass businesses that had applied
for benefits but not yet received their certificates.

Similarly, it is not clear whether the extension for
service businesses applies only to existing beneficia-
ries as of the effective date. It would appear that if the
purpose is to encourage local investment, then exist-
ing beneficiaries in Christiansted and Frederiksted,
as well as applicants and businesses that applied be-
fore June 7 but that have not yet received certificates,
should be eligible for the extended benefit periods.
Presumably, there will be clarification on these mat-
ters soon from the legislative or executive branches.

18Qection 52, Chapter 3, Title 1 of the Virgin Islands Code
provides that “[ulnless otherwise specifically provided therein,
the effective date of bills enacted by the legislature shall be the
date of approval of same by the governor, or the date such bill be-
comes law without his approval as provided in section 9, subsec-
tion (d) of the Revised Organic Act of 1954.”

Precedent for Extended Benefits

In the past several years, the U.S.V.I. legislature
has extended the benefit period for specific types of
businesses centered on the island of St. Croix.

First, rum production was granted extended
benefits'* by section 18 of Act 6360, effective October
6, 2000. The period for which eligible U.S.V.I. rum
producers are granted benefits now is tied to the peri-
od that U.S.V.I. revenue anticipation bonds paid
from the recoverable federal excise taxes collected on
rum shipped to the 50 states and the District of Co-
lumbia are outstanding.'® As long as the rum excise
taxes collected by the IRS and returned to the
U.S.V.I. are needed to pay off the bonds, the rum pro-
ducer beneficiaries in the U.S.V.I. will continue to re-
ceive economic development benefits.

Second, U.S.V.I. processors and producers of milk
and milk products that have a certificate receive ex-
tended benefits “for a period of time equal to [25]
years from the date of enactment of this section.”’®
That provision was added February 1, 2001, by Act
6391.17

Third, to encourage investment in tourism infra-
structure on St. Croix, the U.S.V.I. legislature en-
acted section 33 of Act 6534 on July 18, 2002. It says,
“Beneficiaries of the [Economic] Development Pro-
gram in the hotel and other tourism-related busi-
nesses, which make new investments of a minimum
of US $100 million after having been approved for
benefits . . . on the island of St. Croix may be granted
up to a 30-year tax exemption.”

Finally, watch and jewelry manufacturing and
assembly businesses that have an industrial develop-
ment certificate or an economic development certifi-
cate were granted extended benefits by section 58 of
Act 6634, as signed into law on December 23, 2003.
(For prior coverage, see Tax Notes Int’l, Feb. 9, 2004,
p- 519.) Those businesses receive benefits for a period
of time equal to the greater of 20 years from the date
of enactment of that section, or the period of time
that the provisions of the Federal Production Incen-
tive Certificate Program are in effect.!® That program
provides for the duty-free entry of defined quantities
of watches, watch movements, and jewelry produced
in the U.S.V.1., and the issuance of production incen-

145ess. L. 2000, p. 420.

5Section 714a(a), Chapter 12, Title 29, Virgin Islands Code.
16Section 714b, Chapter 12, Title 29, Virgin Islands Code.
1Sess. L. 2000, p. 453.

18Harmonized Tariff Schedule of the United States, Supple-
ment 1, Chapter 91, Addition U.S. Note 5 and Chapter 71, Addi-
tional U.S. Note.
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tive certificates to each producer, based on the pro-
ducer’s shipments and wages during the previous
year. The watch industry is the largest light manu-
facturing industry in the U.S. V.1, providing approxi-
mately 300 jobs in the territory.

The EDC generally holds eight public hearings a
year. Submissions are due four weeks in advance.

The remaining public hearings for this year are
scheduled for September 2 (for which the submission
deadline was August 5), October 14 (with a submis-
sion deadline of September 16), and November 24
(with a submission deadline of October 28). +

4 Marjorie Rawls Roberts, tax and business attorney,
St. Thomas, hitp:/ | www.marjorierobertspc.com
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